Copnep>xaHue:

BBEOEHWE

PagnkanbHble SKOHOMUYeckme npeobpasoBaHusa B Poccnnckon depgepaunn npusenn K
CyWw,ecTBEHHbIM U3MEHEHMNAM B NMPABOBOM pPerympoBaHNN UMYLLECTBEHHbIX OTHOLLUEHWNA
N opraHm3aunm sKoHoMuyeckoro obopoTa. Aencreytowmnin Npa>kAaHCKUN Kogekc PO
pacwmnpun ceobony y4aCTHUKOB SKOHOMUYECKNX OTHOLWLEHWA, NpUaaB NMpPaBoBbIM
HOPMaM, peryampyowmnmMm nMyLLeCTBEHHbIN 060pOoT, NPeNMyLLLECTBEHHO ANCNO3UTUBHbLIN
XapakTep, yCTpaHN NMeBLLNECHA paHee OrpaHnyYeHusa n 3anpeTobl B chepe
3KOHOMUYeckon aeaTenbHOCTU. OCHOBHOW NpaBoBon (hopMon, onocpeaytoLen
peann3aumnio TOBapoB, BbiNOJHEHME paboT N OKasaHue ycnyr cTan rpa>kgaHCcKo-
npaBoBOW O0roBop. Ha ero oCHoBe OCYyLLECTBAAETCH B3aUMOL4ENCTBME MEXAY
3KOHOMUNYECKNMU CybbeKTamMmn, yCTaHaB/IMBAOTCS B3auMHbIe 00693aHHOCTMH,
OTBETCTBEHHOCTb CTOPOH. C nepexoAoM K pbIHOYHON SKOHOMUKE CTasl peaim30BbiBaTbCA
npuHumnn ceobonbl 4Orosopa, NoAy4YMBLUMNIN 3aKOHOA4ATENbHOE 3aKpenjeHne B
KoHCcTuTyuum Poccunckonm depepauynnm un NpakgaHCKOM Kogekce Poccnmnckon
depepaunn.

[1OroBOpHO-NpaBoOBbIE OTHOLLIEHMS MOJYYUIN 3HaYUTENIbHOE pa3BuTmne B obliecTse, N BO
MHOIMOM yperyampoBaHbl 4ENCTBYIOLWMM 3aKoOHoOOaTeNbCTBOM. Llenbin psag ctaten MK PO
MOCBALLEH MMEHHO CAeslIKkaM 1 JoroBopaM: UMK onpenensaeTcsd NopsanokK yCTaHOBJIEHUS,
peanusaumun, U3SMeHEHUSA N NpeKpawleHna 4OroBOPHbIX OTHOWeEHNN. OgHaKo OrpOMHbIN
co3npaTesibHbIN MOTEeHLMaN OrOBOPHbLIX OTHOLLUEHUI elle He peasin3yeTcs B MOJIHOW
Mepe, PopMMUpoOBaHNE CUCTEMbI AOFOBOPHO-MNPaBOBOro peryjampoBaHns
npeanpuHNMaTesIbCKOW AeATeNbHOCTU ewe He 3aBeplueHo. CoBeplUeHCTBOBaHME
3akoHogaTesIbHOro obecneyeHmns 4OroBOPHbIX OTHOLIEHNI NPOAOJIXKAET OCTaBaTbCA
OLHOM N3 Ba>XHbIX 3a4au.

O6bEKTOM KypCOBOM paboThbl BbICTYNaeT A4OFOBOP B POCCUICKOM FpaXkJaHCKOM rpaBe.

MpeameT KypcoBon paboThl COCTaBASET AENCTBYOLWEE POCCUNCKOE 3aKOHOAATENbCTBO,
perynupytouiee CyuHOCTb, BUAbl 1 MOPAAOK 3aK/TI0YEHUS rpaKAaHCKUX 40rOBOPOB.

AKTyaNbHOCTb AaHHOW TeMbl 06yC/OBNEHA TEM, YTO AOrOBOP ABJISIETCS Ba>KHENLLINM
CpenCcTBOM MHOMBUAYANLHOIO MPABOBOr0 PEryMpPOoBaHNSA NMYLLLECTBEHHbIX U
HENUMYLLECTBEHHbIX OTHOLLEHNN. [loroBop BeAeT K YCTAaHOBJIEHUIO IOPUANYECKON CBA3N



MexXOy yY4aCTHUKaMW.

Llenb KypcoBoi paboTbl - CUCTEMATU3NPOBATL BECb MAaCCUB MPaXK AaHCKO-NPAaBOBbIX
HOPM, OXBaTbIBAOLLNX MOCTAB/IEHHYO NpobaemMy, oTCAeANTb UX MECTO U NON0XKEHNE B
npaBoBon cucteme Poccuinckon denepaumm, NpoaHaIM3npPoBaTh 3aKOHOAATEILCTBO B
06/1aCTV 3aKJII0YEHUS FPAXKAAHCKO-MPABOBbLIX [0r0BOPOB.

1. TeopeTuKo-npaBoBbie OCHOBbI O,0roBopa B
rpa>kaaHcKoMm npase PP

1.1 NoHATHe NpaBOBOro Aorosopa

[loroBop - LeHTpasibHbIN N BaXXHENLUNNA NHCTUTYT Fpa>K4aHCKOro npasa, KOTopbIn
NCNoJsib3yeTCs BO BCeX chepax npegnpuHnMaTensCcTBa U obcny>xmeaeT pazHoobpasHble
NMYLLLECTBEHHbIE U JINYHbIE MOTPEBHOCTN rpakaaH. [lencTeyowee rpaXkaaHckoe
3aKOHO4aTesIbCTBO, OTPaXkas Npouecc 3ak/It04eHUs U UCNOoJIHEHUSA O0roBopa,
ynoTpebnsaeT TeEpMUH «40roBOP» B TPEX 3HAYEHMAX: KaK OCHOBaHMWE BO3HUKHOBEHUSA
AOroBOPHbIX 00513aTeNbCTB (AOroBOp-CAE/IKA), KakK BO3HUKLLME M3 AOroBOpa
obsa3aTenbCTBa ero y4aCTHUKOB (40roBop-0653aTenbCTBO) U KaK NMUCbMEHHOEe
Bblpa)keHune cornaweHnsa CTOpoH (O0roBop-40KYMeHT). B HacTosLen rnase norosop
paccMaTpuBaeTCsa NpemMMyLecTBEHHO B MEPBOM ero 3Ha4YeHuu.

[loroBop Kak caesika-3To cornaweHue asyx nnm 6onee CTopoH, HanpasJieHHOE Ha
yCTaHOBJIEHNE rpa>KgaHCKMX NpaB 1 06s3aHHOCTEN NN NX U3MEHEHME N NpeKpalleHne
(cT. 420 IK). OTclopma cnenyeT, 4TO yHaCTHUKaMWU AOroBopa MOryT 6biTb TO/IbKO
CcybbeKTbl rpaAaHCKOro npaea, HageneHHble 4eecnoCobHOCTbLIO N BbipaXkatoLne CBOK
BOJItO, @ CaM AO0roBop npeanosaraeTt ceobony M CaMoOCTOATESIbHOCTb €ro CTOPOH. Tam,
roe Takom ceobobl HET, 4OrOBOP BO3MOXEH, OAHAKO, ero 3PeKTUBHOCTb Pe3KOo
CHMXaeTca. LUnpokoe npnMmeHeHne n BO3SMOXXHOCTM Oorosopa 0byCcnoBneHbl TeM, 4TO
KakK npaBoBasd ()OpMa OH COOTBETCTBYET XapaKTepy peryanpyemMblX rpa>KAaHCKNUM
MPaBOM MMYLLLECTBEHHbIX OTHOLLUEHWI PbIHKA, KOrga HeobxoaAnMbl CaMOCTOATENbHOCTb U
WHULMATMBA YH4aCTHUKOB 3KOHOMMYECKOro obopoTa 1, cnefoBaTesibHO, onpefeneHHas
csobona (AMCNO3UTUBHOCTL) MPABOBOIr0 peryampoBaHms. 9T oCHOBOMNOarawuwme
HavaJjia 4OroOBOPHOIro rMpasBa B YCJOBUAX PbIHOYHOW SKOHOMWUKWM 3aKpeneHbl B CcT. 421 MK
«CBobopa noroesopa».



tOpnanydeckme npenmMyulecTsa 4OroBOPHOW (popMbl B3aUMOOTHOLLEHUI NPOABASAIOTCA B
€e YHMBEepPCasIbHOCTN, MPOCTOTE U rMBKoCcTU. [loroBop MoXeT 6bITb 3ak/to4eH B ntobon
dopme, npuyemM n Mexay oTCYyTCTBYIOWMMN KOHTPareHTamMmu (nyTemMm nepenuckn) nim
yepes npeactasuTens. NepeBoHayvasibHble YCI0BMA A0rosopa MoryT ObiTh B AaJibHENLLEM
N3MEHEeHbl N AO0MNOJIHEHbI CTOPOHAaMW, UX NpaBa MOryT BbITb YCTAaHOBJIEHblI B UHTEpecax
TpeTbUX NNL, KOTOPbIE B 3aK/0O4EHUN O0rOBOPa HE y4aCTBOBa M, UK YCTYNJIEHbl 3aTeM
TpeTbuM Nuuam. Bce 310 genaet JOroBop HeE3aMeHMMbIM MHCTPYMEHTOM PbIHKA.

DYHKLNN rpak4aHCKO-NMPaBoOBOro A0OroBOpa XapaKTepusyTcs B IMTepaType C
N3BECTHbLIMU Pa3INYNSAMUN, 0AHAKO BOJSIbLLUNHCTBO aBTOPOB OTMEYAloT clleayolne
OCHOBHbIe 3a4a4u (pyHKLMN) OoroBopa.

Bo-nepBbiX, AOroBOp ABMSIETCA (POPMON YCTAHOBJIEHNSA XO3SINCTBEHHbIX CBA3EN MeXAay
yYaCTHMKaMM 3KOHOMNYeckoro o6opoTa n 0OCHOBaHMEM BO3HUKHOBEHMUS UX B3aUMHbIX
obsizaHHOCTEeN 1 npas. [1oroBop HanNOJIHAET 3TN CBA3M KOHKPETHbLIM COLEP)KaHNEM,
[omkeH obecneymBaTb X MPAKTUYECKYIO peasn3anmio 1 OTBETCTBEHHOCTb 3a
NCMNOJIHEHME NPUHATLIX 0653aTeNbCTB.

Bo-BTOpPbLIX, LOrOBOP MO3BOJIAET €ro y4aCcTHMKaM onpenesnTb U coraacoBaTb UX
B3aMMHble npaBa U 06493aHHOCTN C Y4ETOM Kak NoTpebHOoCTen pbiHKa, Tak U
WHONBUAYAJIbHbIX 3aMNPOCOB N BO3MOXXHOCTEN KaKA0ro N3 KOHTPareHToB. 3Ta pyHKUMNSA
Aoroesopa npeacTtasnfeTca ocobo BaxHon, 6o oHa obecneynBaeT obcnyxmBaHue
AO0roBOPOM 00LLECTBEHHbLIX HY>XXA 1 NoTpebHocTen. NpakTnyeckoe ocyLecTBAEHNE STON
yHKLMKM gorosopa npegnonaraet Haan4me Heobxogmmonm csobobl (ANCNO3UTUBHOCTN)
B 3aKOHOZAaTeNIbHON pernamMeHTauum ycaoBuin orosopa v npenocrtaBieHmne ero
y4YaCTHMKaM nMpaBa CaMOCTOSATE/IbHO ONpenensiTb YC/IOBUSA AOroBOpa B paMKax obumx
npeanucaHun 3akoHa.

B-TpeTbunx, 3ako4eHne Aorosopa co3fgaeT A5 CTOPOH BaXKHble NpaBOBble rapaHTun.
OTO Bblpa)KaeTcs B TOM, 4TO AOrOoBOP NOAJIeXXNT 06A3aTeNlbHOMY UCMOJSIHEHUIO (CT. 425
'K), OLHOCTOPOHHEE U3MEeHeHMe ero yCJI0BUA A0NYyCKaeTCA TOJIbKO B onpefesieHHbIX
calyqaax v nnwb no peweHuto cyna (ct. 450 MK), a HapylweHne NpUHATBLIX MO JOroBOpYy
ob6a3aTenbCTB BAevyeT 06493aHHOCTb BO3MECTUTb NPUYNHEHHbIE 3TUM YObITKNK (CT. 15, 393
K). CTOpOHbI MOryT NpeaycMoTpeTb B AOr0BOpe U Apyrve npaBoBble cpeacTsa
obecnevyeHuns ero NCNOJIHEHNSA: YCJI0BME O HEYCTONKE, MOPYYMUTENbCTBO, FApaHTUIO U Ap.
ConyTCTBYOLWMM JOrOBOPY MEXaHU3M NMYLLLECTBEHHOWN OTBETCTBEHHOCTU O0MOJIHAETCA
rMpaBoOM pPacTOPrHyTb JOrOBOP NPU €ro CyLecTBEeHHOM HapyLleHUn KOHTpareHToMm (CT.
450 TK).



[loroBop NpuUMeHsieTCcsa He TOJIbKO B chepe UMYLLLeCTBEHHbIX OTHOLLIEHWN, OCHOBAHHbIX
Ha MCMNOJIb30BaHUN TOBAPHO-AEHEXHbIX KaTeropuin (Takme 0oroBopbl MMEHYTCS
TOBApPHbLIMN), HO TaKXXe AJ1s pernaMeHTaumMmnm opraHn3aLMoHHbIX OTHOLLEHWUIA, KOoraa
JIOroBOP HamnpaBJieH NPenMyLLLECTBEHHO Ha (HOPMUPOBAHME MOCIEAYIOLNX
NMYLLLECTBEHHbIX CBSI3€ Y4aCTHUKOB AOFOBOPA UM UX HUXXECTOALWMNX CTPYKTYP U
onpenesieHne 0CHOBHbIX YCJIOBUI TaKuUxX CBSA3el (Tak Ha3blBaeMble OpraHn3aLoHHbIe
NN paMOYHble [0r0BOpPbI).

Obuwwme nonoxxeHnsa Yactm nepson 'K o goroBope AOMNOSIHAKTCA OBLLINPHbIM
3aKOHO4aTeIbCTBOM O pPa3J/INYHbIX BUOAX AOMOBOPOB: HOPMaMu 4acTun BTopon FK u
crneynasbHbIM 3aKOHO4ATENbCTBOM 06 OTAEeNbHbIX A0roBOpax (PO3HUYHOW Kyne-
npoaake, NoCcTaBke O roCyAapCTBEHHbIX HYXX A, Noapsaae, TPAHCNOPTHLIX A0rOBOpax,
KpeauToBaHUM 1 Ap.). Ansg AoroBopoB rpa)kgaH ocoboe 3HavyeHne nmeeT 3aKOH O
3aWmTe npaB noTpebutenen, KOTOPbIN AaeT PU3NYECKUM NNLAM NOBbILLEHHYIO
MpPaBoBYIO 3aLLUUTY. ABTOPCKUE N NNLEH3NOHHbIE LOr0BOPbI ABNAAIOTCA NpegMeToM
3aKoHogaTenbcTBa P® 06 nHrennekTyasbHOM CO6CTBEHHOCTU[1].

[ orosop L0OJ/IXKEH COOTBETCTBOBATb NPaBOBbIM HOPMaM, AENCTBYIOWNM B MOMEHT €ro
3aksio4eHnd. lNMocnenyowme N3MeHEeHNA 3aKoOHO4aTeIbCTBa BJIUAKOT Ha YCJ/10BUSA
COCTOfIBLLUErocs A0roBopa TOJIbKO B TOM CJly4ae, Korga B 3aKOHe YCTaHOBJIEHO, 4TO ero
ODencTBMe pacnpoCcTpaHAeTCs Ha OTHOLUEHNS, BO3HUKLUME U3 paHee 3aKJIl0YEeHHbIX
[orosopoB (CT. 422 IK). Takne cnyy4yam npmaaHma NpaBoBbIM HOpMaM 0bpaTHOW CUJbl B
0enCcTBYyOLLEM 3aKOHOAATENIbCTBE KpaHe peaku.

Mpucyuwimne 4oroBopy NpaBoOBbIe KaYyecTBa U Npenmyuectsa MoryT 6biTb B MOJIHOM Mepe
MCNOJIb30BaHbl TOJILKO B yCoBuax cesobonabl gorosopa. 'K Ha3biBaeT cBoboay Aorosopa
B YMCJ/1Ie OCHOBHbIX Ha4Yas rpa>kgaHCKoro 3akoHogatenoctea (N. 1 cT. 1) n onpepenseTr
coaep>xaHune n obuime paMKum 3TOro Ba>KHOro NpaBoBOro Havana (cT. 421).

[pakgaHe v lopugnyeckue nnua csoboaHbl B 3ak/l04YEHUN JOMOBOPA, N NOHYXAEHUE ero
3aKJII04NTb OOMYCKAeTCH TOJIbKO B ClyHaax, NpenycMoTpeHHbIX 'K 1 MHbIMK 3aKOHaMun
nnn 0obpoBoOSILHO NPUHATBIM 00653aTesIbCTBOM. TakuM 0bpa3oMm, MOHYyXXAeHne K
[0roBOpY MOXKET BBOAUTLCSA TOJIbKO 3aKOHaMU U He OO0J/DKHO YCTaHaB/IMBATbLCA aKTaMun
MNpaButensctBa PO, a TeM 6onee-MUHUCTEPCTB N areHTCTB.

K 3aMeTHO pacluMpus NepeyvyeHb peryampyembix 10roBOPOB Mo CPABHEHUIO C paHee
NeNCTBOBABLUMM 3aKOHOAATE/IbCTBOM. MNpn 3TOM CybbeKTbl FPaXkKAaHCKOro npaega MoryT
3aKJIl04aTb KakK NpelyCMOTPEHHbIE, TaK U HE NPeayCMOTPEHHbIE 3aKOHO4ATENbCTBOM
JIOroBOpPbl. BO3MOXXHbI COralleHuns, coaepxalime 3eMeHTbl oroBOpPOB Pa3HOro poaa,



TaK Ha3blBaeMble CMeLlaHHble [OroBOPbI, 1 OHWU MOJIYYUIN B COBPEMEHHbIX YCJIOBUAX
3aMeTHOoe pacnpocTpaHeHue.

HakoHel, n 3To Hanbonee Ba)xHoe nposiBsieHne cBoboabl 4OroBOpa, CTOPOHbLI BripaBe
onpeaensiTb yCA0BUA 3aKJIl04aEeMOro AoroBopa no cobCcTBEHHOMY YCMOTPEHMUIO C YHETOM,
€CTEeCTBEHHO, peasibHOro COCTOAHUSA PbIHKA N CBOUX XO3SNCTBEHHbIX U PUHAHCOBLIX
noTpebHoCTeNn N BO3MOXXHOCTEN. CTOPOHbLI ONPeaensaioT Tak)Ke NopsanoK 3aK/I0YeHUs
JIOroBOpa: CaMOCTOSATENIbHO, Yepe3 NpeAcTaBuUTeNs, Ha KOHKYPCHOW OCHOBe U T.0.

OnHako ceoboga Aorosopa He 03Ha4YaeT MOJIHY CaMOCTOSATEs/IbHOCTb CTOPOH NpU ero
3aKJII04EHUN N onpeaesieHnn ero ycnoBuin. [lencTBytollee 3aKOHOAATENbCTBO COAEPXKUT
HeMal0e YNCJI0 UMNEePaTUBHbLIX HOPM, 06a3aTeNbHbIX ANA FPaXKaaH U lPpUANYeCcKux nuLl
Npw COBEPLLUEHNN UMUK [OrOBOPOB U BbipaboTKe NX yCc/ioBUn. YCTAaHOBMEHNE TaKUX HOPM
oTpa>kaeT obuierocyjapCcTBEHHbIE NHTEpPEeChl, 0COBEHHOCTb OTAEJIbHbLIX FPYMM
[OroBOpPOB M HEOHBXOANMMOCTb 3aLLMUTbI MPaB APYrMX Y4aCTHUKOB UMYLLLECTBEHHOI O
obopoTa.

ObuwerocynapcTBeHHble (MybnnyHbie) nHTepeckl TpebytoT cobnogeHns obLiecTBeHHON
Bbe3onacHOCTM (OrpaHuYeHne TOProBJin OpyXMeM, HAPKOTUKaMU U T.4.), HOPM
CaHNTaApPHOW 1 No)xapHonm 6e30NacHOCTU, a TakXXe NpeannucaHuin, HanpaBJeHHbIX Ha
OXpaHy NMPUPOAbI N OKpYy>Katowen cpeabl. Takoro poaa orpaHU4YnTesibHOEe
perynmpoBaHue ycTaHaBAMBaeTCS HOPMaMM aAMUHUCTPATUBHOIO, a HE rpa>KAaHCKOro
npaea.

ObaszaTesnibHOe 3ak/l04YeHne A0roBopa BBeAEHO A4 NpeArnpuHMMaTenen,
OCYLLECTBJIAIOLWMX KOMMEpPYeCKYyo AesATeNbHOCTb B paMKax nybsinyHbIX 4OroBOPOB,
Korga npojaka TOBaAapOB WM OKa3aHme yCnyr OOJDKHbI MPON3BOANTBLCA KaXKaoMy
obpaTumBwemycs nnuy. Kpyr Takux npegnpuHuMaTenen 4oCTaTo4qHO WNpPoK (CT. 426 MK).
9TO TpaaMUNOHHaA HOPMa PbIHOYHOIO 3aKOHOAATeIbCTBa, 0COOEHHO Ha NepBOM 3Tane
ero CTaHOBJ/IEHUS.

HakoHeLl, onpegeneHHble paMku A58 cBoboabl 4OroBopa YCTaHOBEHDI
3aKOHOO4aTeNbLCTBOM 06 OrpaHNYeHUN MOHOMOJIUCTUYECKON AEATENBbHOCTU U 3alunTe
KOHKYpeHuunn. lencreytowime B 3Ton 06,1aCcTn 3aKOHbI TpebytoT cornacoBaHns
HEKOTOpPbIX CAENOK C aHTMMOHOMOJIbHbIMY OpraHaMn 1 pa3pewarT UM NPUHUMaTb aKThbl,
obsA3biBatowme npeanpmHUMaTeNen-MoHOMNONCTOB 3aKJo4aTh A4Oorosop[2]. Mo cyuwiecTsy,
B 3TUX CNlyYasax peyb naet He 06 orpaHmyeHnn ceoboabl Jorosopa, a 06 ycTaHOBNEHUN
pa3yMHbIX N CpaBenJsiMBbIX NpaBu 4OOPOCOBECTHOW KOHKYPEHLMN Ha PbIHKE, KOTOpble
B MHTEpecax ero pasBUTUS U CaMMX BbICTYNAOLWNX Ha PbiIHKE CyOBbEKTOB Fpa>KAaHCKOro



npasa.

O653aTeNIbHOCTb 3aKJII0YEHNS OrOBOPOB MOXET YCTaHaB/MBATbLCSA AN
roCyapCTBEHHbIX U MyHULMMANbHbIX Ka3€HHbIX NPeanpusaTuin nx cobctBeHHnkKamu. OHn
BNpaBe AOBOAUTbL A0 nNpeanpusaTuna obssaTesbHble A8 UCNOJIHEHUS 3aKa3bl HA NOCTaBKMU
TOBApPOB, BbIMosHEHKE paboT, oka3aHMe ycnyr Oas rocyapCTBEHHbIX NN
MYHULMNaNbHbIX HY>XA[3]. 9TO HeobxoanMas peannsaums LWNPOKUX NpaB COBCTBEHHUKA,
KOTOpble O0JIXKHbI 3@ HUM COXPaHATbLCSA B CUY NPUPOAbl COBCTBEHHOCTU U
Heobxo0aAMMOCTM ee 3alnThI.

1.2 Buabl AOroBopoB B rpa>kaaHCKoM npase PP

[oroBopbl MO CBOEMY Ha3HAYEHUIO U Coaep>XaHUD HeoObIYanHO pa3Hoobpa3Hbl, NpnyemM
B YCJIOBUSAX PbIHKA UX KPYT paclUMpPSAETCs 3a CHEeT NPUMEHEHNS HOBbIX OOrOBOPHbIX
OTHOLWEHNN. N9 NOHMMaHUA NPaBOBbIX 0COBEHHOCTEN pa3InYHbIX MO CBOEMY
Ha3Ha4YeHW0 OOrOBOPOB N NPAaBUJIbHONO MPUMEHEHUSA K HUM HOPM 3aKoHo4aTesIbCTBa
HeobXxoAMMO NPOBOANTL pPa3rpaHNyYeHmne Mexxay OTAebHbIMY Pa3HOBUOHOCTSAMM
[OroBOpPOB.

TpadNUMNOHHbIE 4OrOBOPbLI FPpaXkAaHCKOro rnpasa. B 4acTn BTopon MK, NOCBALWLEHHOWN
oTAeNbHbIM BUAaM 06a3aTenbCTB, 3aKpensaeHa TpaguumoHHas ansa rpa)xAaHCKoro npaea
CucTeMa O0roBOPOB, PA3/INYAOLLMXCA Npexge BCero no CBoemMy X039MCTBEHHOMY U
NpaBOBOMY 3Ha4yeHut0. Ha nepBbin nnaH B 'K BbiHECEHLI Hanbosiee Ba)KHbIE U HaCTo
npuMeHseMble 40roBOpbl 0 Nepefayve npasa CoOOCTBEHHOCTM (Kynaa-npogaka u ee
BUAbI), 32TEM O BPEMEHHOM MOJIb30BAaHNN YY)KUM NMYLLLECTBOM (apeHa), BbIMOJIHEHNM
paboT n okaszaHUM pa3HOro poda ycnyr (noapsan, nepeso3ka, XpaHeHue, cTpaxoBaHue), o
OEeHEeXXHbIX onepaunsax, npeactaBuTenbCcTese U T.4.[4].

3akpenneHHasa B K cnctema JoroBopoB €CTb UX KJaccumkaums rno Tmnam, Kakablin n3
KOTOPbIX BBUAY Hann4nsa ocoboro npeameTta nam CyLLeCTBEHHbIX NPaBOBbIX
ocobeHHoCTen TpebyeT CaMOCTOATENIbHOW U MPUTOM LOCTAaTOYHO MOJIHOW NMPaBOBOM
pernamMeHTauun. Takasa Knaccngpumkauma aBnseTca oOCHOBHOM N Hanbosiee Ba)kHon, nbo
pacKpblBaeT lopnanyeckme ocobeHHOCTN OroBopa Ka)kaoro Tuna n NCKa4YaeTt
BO3MOXXHOCTb NMPUMEHEHUSA K HEMY HOPM O AOroBOpax UMHOro Tmnalsl.

Hapsay ¢ cucteMaTUKOM OOroBOPHbIX OTHOLLEHUIM MO UX TUMNaM A40roBopbl
KNacCUuunpyoTcs no BnaamM B 3aBUCMMOCTU OT UX IOPUANYECKNX 0COBEHHOCTEN.
OCHOBHbI€ BUA0BbIE MPU3HAKN OOrOBOPOB Tak)Xe Ha3BaHbl B HOpMax 'K n MoryT 6bITb



NPUCYLWN KakK AOroBopaM BCEX TUMOB, TaK N Wb HEKOTOPbLIM N3 HUX. Buaosbie
0COBEHHOCTN Ne)xaT B OCHOBe noAapa3sfeneHns 4oroBopoB Ha BO3Me3aHble U
be3Bo3Me3aHble, peasibHble U KOHCEHCYasibHble, @ Tak>Ke NO3BOJIAIOT BblAENTb
OO0roBOpbI C rpakgaHamu-notpebutensamum, B Nosib3y TPeTbero amua n
npeaBapuTesnbHbIM gorosop. ECTb 1 6bonee YacTHblE BUAOBbIE 0COOEHHOCTN AOrOBOPOB,
CBSI3aHHble, HanpuMep, ¢ UX PopMon (MUCbMEHHbIE U YCTHbIE), CPOKaMN NUCTMOJTHEHUS
(ANuTenbHbIE N pa3oBble).

Hanbonee oblien BuooBon kKnaccugmrkaLmen 4oroBOpoB ABASETCS UX NogpasneneHme
Ha Bo3Me3aHble n 6e3Bo3mesgHble (CT. 423 TK). B Bo3Me34HOM O0roBope KaXkaas
CTOpOHa NoJly4yaeT onpepfesieHHoe nMyLlecTBeHHoe npefocTasseHne; B 6e3Bo3mMe3gHOM
[0roBope ogHa N3 CTOPOH TakKoro BCTPEYHOro rnpenocTassieHNa He NoJiyvaeT.
BONbLWMHCTBO OOrOBOPOB ABJMIATCA BO3ME34HbIMU, U cornacHo n. 3 cT. 423 'K gorosop
rnpeanoslaraeTcs BO3Me34HbIM, eC/I U3 3aKOHa, UHbIX MPAaBOBbLIX aKTOB, COAep)XXaHus
WNn CylecTBa AOroBOpa He BbiITEKAeT MHoe.

B 3aBNCMMOCTM OT MOMEHTa, C KOTOPOro AOroBop Ha4YMHaeT AencTBoBaTb, HeEOHBX0ANMO
pa3niMyaTb KOHCEHCYasibHble, peasibHble U hopManbHble gorosopsbl (CT. 433 IK).
KoHCeHCyasibHbIMU (OT N1aT. «CONSENsUS»-corsacue) NpM3HaKTCA OOroBOp.l,
3aKJIlOYEHHbIE B MOMEHT MNOJIly4YeHMS JINLOM, HarnpaBuBLUUM MpeasioXKeHne o0 ero
3aKJilo4eHnn (oepTy), cornacusa Ha 3To NpensioxxeHmne (akuenTa) Uin >Xe B MOMEHT
3aKJII04EHNA OOroBopa Mexxay NpuUcyTCTBYOWMMU KOHTpareHTaMu. PeanbHbiMuy (OT naT.
«res»-Bellb) ABNATCHA AOrOBOPbLI, 415 COBEPLUEHNS KOTOPbIX B CUJTY 3aKOHAa
HeobxoanMa, MOMMMO COrflalleHnsa CTOPOH, Nepeaadya UMYLLLECTBA; OHU CHMUTAOTCS
3aKJIIOYEHHbIMW TOJILKO C MOMEHTA Takon nepenayn.

dopMasibHbIMW AOFOBOPaMM SABJIAKOTCA COrlalleHuns, nogsexxawime rocygapcTBeHHON
pernctpaunn (n. 3 cT. 433 NK). Takne 0oroBopbl HEMHOMO4YUCJIEHHbI, K HUM OTHOCSTCSA
rnaBHbIM 06pa3omM forosopbl 06 yCTaHOB/IEHUN BELLHbLIX MPaB Ha HEABUXUMOCTL (CT.

131 IK). K yucny copmManbHbIX A0JXKHbI ObITb OTHECEHbI N AOFOBOPLI, Tpebyouwme B cnny
3aKOHa o0bs3aTeNbHOro HoTapuasibHOro opopMsIeEHUS, HaNnpuUMep O0roBOPblI PEHTHI (CT.
584 I'K). ®opManbHble 00roBopbl NpuobpeTatloT opmnanyeckoe 3Ha4eHne nocne nx
perucTpaumm (HotTapmanbHOro opopmsieHus).

3Ha4ynTenbHON 0COBeHHOCTbIO 0bnagatoT AOroBOPLI B MOJb3y TPETbero Anua, CorsacHo
KOTOPbIM AO/HKHMK 0683aH NPON3BECTU NCMNOJIHEHNE HE KPEOUTOPY, a He
y4aCTBOBaBLUEMY B 3aKJ/IlOYEHUN OOrOBOpPa TpeTbeMy nnuy, npuobpeTatoeMy Taknm
obpa3omM npaBo TpeboBaTb OT AO0/KHUKA UcnosiHeHUa (cT. 430 IK).



Hosennown MK asnsetcsa nogpobHasa pernameHTaumsa npeaBapuTesibHOro Aorosopa (cT.
429), KOTOPbIN B YC/IOBUSAX PbIHKa NOJly4aeT LWNPOKOoe NpuMeHeHne. 3To 4OroBop, B cuny
KOTOPOro CTOPOHbI 0053YyI0TCA 3aK04nTb B Byayuiem OroBop O nepefadvye MMyLLEeCTBa,
BbIMOJIHEHUN PabOT NN OKa3aHUKM ycnyr (OCHOBHOM OOrOBOP) Ha YC/I0BUSX,
npenycMoTpEeHHbIX NpefBapuTesibHbIM OrOBOPOM. Takon npenBapuTesibHbIA OOr0BOP
rnoa CTPaxoM ero HeencCTBUTENIbHOCTM 3aKJ/Il04aeTCa B MMCbMEHHOW hopMme.
MpenBapuTeNbHbIN AOrOBOP O0JIXKEH coaep»XaTb YCJI0BUSA, NO3BOIAOLIME YCTAaHOBUTDL
npenMeT, a TakXxe gpyrue cyuwecTtBeHHble ycnosus byayuiero oCHoOBHOro gorosopa. B
npenBapuTesibHOM LOroBOpe yKa3biBaeTCH CPOK OJi1A 3aKJ/1II04EeHUA OCHOBHOIO 40roBopa,
a ec/Im OH He onpefeneH, OCHOBHOM O0OroBOp HeOOX0AMMO 3aKNK4YUTb B Npeaenax roga
C MOMEHTa 3aKJIlo4eHnsa npegBapuTenbHoOro gorosopa. Ecnm obe cTopoHbl 0TKa3annch
3aKJIl04YNTb OCHOBHOW A0oroBop Mbo ogHa U3 CTOPOH He Hanpasuaa APYron
npennoXxeHne 3aKJ4YnTb 40roBop, obsg3aTenbCTBa NPeAYyCMOTPEHHbIE
npenBapuTenbHbLIM OOrOBOPOM, NpekpalatoTca. Kakne-nmbo npaBoBble NOCNenCTBUA B
3TOM C/ly4ae He HacTynatoT.

Tak, akynoHepHoe obuwecTtso (AO) 3akn4mno B sHBape 2009r. lorosop ¢ obuwiecTtsom
orpaHnm4yeHHoOM oTBeTCTBEeHHOCTM (O0Q0), cornacTHO KOTOPOMY CTOPOHbI A0JIKHbI [10
1.07.2009r. 3akn04NTb OOroBOpP Kyrnan-npofakun s3gaHusa. OgHako CBOM HaMepeHuUs Mo
npona>ke 3Toro umyLecTsa NyTeMm 3aKo4eHN OCHOBHOIMO A0roBopa CTOPOHbI He
peannsoBanun. Tem He meHee OO0 obpaTnnock B apbuTpa>kKHbIn cy ¢ CKom K AO o
MPU3HaHWKM NpaBa COOCTBEHHOCTN Ha YNOMsAHYyToe 3aaHue. ApbuTpa>KHbln Cy OTKasan B
YOOBNETBOPEHNN NCKOBLIX TpeboBaHUN, NOCKOJIbKY corsiacHo n.2 cT1.218 'K P® npaBo
COBCTBEHHOCTN Ha UMYLLLECTBO, KOTOpPOEe nMeeT COOCTBEHHUKA, MOXeET bObITb
npuobpeTeHo APYr1UM ANLOM Ha OCHOBaHMW LOroBOpa KYyNau-Npoga kv, MeHbl, AapeHns
NN NHOW caenkm 06 OTHY)KOEHNM 3TOr0 MMYLLECTBA; NpeiBapuTesibHbIA 40r0BOP
Takoro oCHoBaHWsA He faeT[6].

K npegycMmaTpumBaeT AN HEKOTOPbIX YacTO NMPUMEHSAEeMbIX LOr0BOPOB BaKHble BUAOBbIE
ocobeHHOCTU (CBOWCTBA), BblAeNAA B CUCTEME A0rOBOPHbIX OTHOLWEHNI ABa A0rosBopa:
ny6nanyHbIn (cT. 426 MK) n npucoegnHeHus (cT. 428 IMK).

Ana nybnnyHoro oroBopa XxapakTepHbl ABa NPU3HaKa: BO-NEPBbIX, OH MOXET ObITb
3aKJII04EH TOJIbKO KOMMep4eCKoW opraHusaumnen, u, BO-BTOPbIX, NpeanpuHuMaTesibCcKas
[esaTeNbHOCTb 3TON OpraHM3aunm rno CBoeMy XapakTepy A0J/KHa bbiTb NnybanyHon, T.e.
OCYLLEeCTBNIATLCA B OTHOLLUEHUN KaXX[0ro, KTo K Hel obpalaeTcsa. B kayecTse npumepos
Takon Ny6nnyHOM 0eATeNIbHOCTU B CT. 426 MK Ha3BaHbl pO3HMUYHAsa TOProBss, NepeBo3ka
TPaHCNopTOM 0obLero nosib30BaHUs, yCJyru CBA3n, sHeprocHabxeHne, meguumHckoe,
FOCTUHUYHOE 0O0CNy>XUBaHMe.



Cneundurka Jorosopa npmcoeamHeHmns coctont B ocobom crnocobe ero 3akaoyeHns.
OaHa n3 cTopoH (06bI4HO 3TO NpeanpUHNUMATESb, PeaNIN3YLWNUA TOBapbl N YCAYrI)
npeanaraeT gpyron cCoCcTaBsIeHHbIN B BUAe hopmysisgpa nin B UHOW CTaHOapTHOM hopmMe
nepevyeHb OOrOBOPHbLIX YC/IOBUI, KOTOPbIE 3Ta APYyras CTOPOHA MOXXET NPUHATb Un
OTKJIOHUTb, €C/In XOTA Bbl OAHO U3 NPenIoXKEHHbIX YC/I0BUN A58 HEe HenpmnemseMmo.

HoBbin 'K BNepBble B 0Te4ECTBEHHOM 3aKOHOA4ATENLCTBE COAEPXKUT HOPMY O
DONYCTUMOCTU TaK Ha3blBaeMbIX CMeLUaHHbIX J0roBOpPoB. K OTHOLLIEHNSAM CTOPOH B TaKUX
AOroBopax NPUMEHSATCHA B COOTBETCTBYIOLMX YaCcTAX NpaBu/ia O 4OroBopax, 3/1IeMeHThbl
KOTOpPbIX coAep>XaTcs B cMewaHHOM gorosope (. 3 cT. 421 K). CMewaHHble 40roBopbl
B YCJZIOBUSAX PblHKa NOJy4aloT LUMPOKOE pacrnpocTpaHeHme. K HUM A0/KHbI BbITb
OTHeCeHbl A0roBopbl 06 MHBECTMPOBAHUN (31€MEHTbLI A4OFrOBOPOB noapsna u
KpeOonToBaHUS), LOrOBOPbI O Mepekayke HepTENPOLYKTOB MO MarncTpasabHbIM
TpybonpoBoaaMm (3/71e€MEHTblI TPAHCMOPTUPOBKW, MOCTABKN, XpPaHEHUNS).

K KaTeropum cMellaHHbIX LOr0OBOPOB C/iefyeT OTHECTU TakxKe MoJlyyatoLime
pacnpocTpaHeHne B 0Te4YECTBEHHON NMpakTuUKe 1 nmetowme 6onbLyo
HApPOAHOXO3ANCTBEHHYO 3HAYMMOCTb COrJlalleHUsi 0 pasgene NpoayKLmu,
npenoycMaTpuBatoLLne 0CBOEHME HOBbIX 0COH0 KPYMHbIX MECTOPOXAEHUIA NPUPOAHBIX
pecypcoB, 4acTo C NpMBJIeYEHNEM MHOCTPAHHbLIX MHBECTULINIA. DTN AOr0BOPbI
yperyampoBaHbl CneLmnasbHbiM 3aKOHOM 0 COrJlalleHUaX o pasaesne npoayKLuum.

OpraHn3aLnoHHbIe 10roBOpbl. 3TO CcorfalleHns cybbekToB PO, MyHMLMNANMTETOB, a
Tak>XXe KPYMHbIX NpeanpuHnuMaTenen (aKLMoHEPHbIX 06LLeCcTB, KOHLEPHOB 1 T.4.) 06
YCTAHOBJIEHUWN [E€JI0BOr0 COTPYAHNYECTBA, OJINTENbHbIX X03ANCTBEHHbIX CBA3EN U 06
OCHOBHbIX YC/I0BMSAX OyayLlero npon3BoACTBEHHOrO U KOMMEPYECKOro B3anMo4encTBus.
Takune [0oroBopbl MMEHYITCS OPraHN3aLUNOHHBIMUK, FreHepaabHbIMU U PAaMOYHbLIMU
cornaweHnsamMu(7].

2. F'pa>XpaHCKO-NpaBOBOM A,OroBop B
3aKoHopaTenbCcTBEe PO

2.1 lNpaBoBoOe perysMpoBaHue 3aKJ/IlOYEeHUA Aoropopa

3aKJllo4eHne 0oroBopa, KpoOMe MesIKnX BbITOBbIX CAENOK, MPOXOANT 06bIYHO HECKOJIbKO
CTaAun, KaXKaas U3 KOTOPbIX BNevyeT ans byayLimx KOHTpareHToB onpeaesieHHble



NnpaBoBble MOCNeACTBUSA. PasnnyeH n NopsaaoK 3aKJ4eHUs OrOBOPOB: Hapsay C

o6 MMM NpaBMNamMn 4ENCTBYIOT cleunasbHble NpaBuia O 3aKJIlOYEHWUN 4OrOBOPOB Ha
Toprax n ob6a3aTesibHOM 3aKJIlOYEHMWN A0roBopa, Korga MoryT BO3HMKaTb
npennoroBopHbIe Cropbl, pa3peLllaeMble cyaoM. HakoHel, 0cobeHHOCTM 3akto4eHns
[OroBOpa MOryT BblTEKATb N3 COrMalleHNs, LOCTUIHYTOro 6y AyLnMmn ero y4acTHUKaMm
B paMKax COCTOSIBLLErocs paHee npeaBapuTesbHOro A4orosopa.

MpennoroBopHbie KOHTAKTbl CTOPOH. 3aK/1t04eHU0 OoroBopa, 0CobeHHOo npu
3HAYNTENBHOCTWN €ro CyMmbl, 0ObIYHO NMPeaLWecTBYIOT NpeaBapuTesbHble KOHTAKThI
MeXXay npeanosaraeMbiMn €ro y4aCcTHUKaMM C Lenblo BbISCHEHUA yCnoBUn byayuiero
0OroBopa, Nx NpMemMNemMoCcTun ONs NapTHEPOB, a TakK)Xe CorslacoBaHMs TEKCTa CaMoro
Aorosopa. B xooe Taknx KOHTAaKTOB CTOPOHbLI MOrYT HanpaBAATb APYr ApPYry
NMMCbMEHHble MaTepunasbl (3anNpockl, MHPOPMaLNIO, MPOEKTLI OTAEJIbHbIX LOMOBOPHbIX
YCNOBUN N T.4.) N fa)Xe COBMECTHO UX NOANUCHIBATb.

Ha cTaaum npeaBapuTefbHbIX MEPEroBOPOB CTOPOHbI HEPEAKO COCTABAAIOT AOKYMEHTHI,
KOTOpPbIe NPAKTUYECKN YA0OHbI 1 NONYYNUSIN HAUMEHOBAHME NMUCEM UJIN COTSlalLEHNn O
HaMepeHUsIX; OHN COOEPXXAT Pa3INYHY UHHOPMALMIO B OTHOLLEHUM YCIOBUIA
HamMe4yaeMoro Io0roBopa. 3aKoHO4aTeNbLCTBO PD He onpenenseT NpaBoBOe 3HAYEHUNE
TaKUX NOKYMEHTOB U COAEPXALLUNXCA B HUX cBeAeHU. Mo obuiemy npaBuiy NnucbMa u
cornawleHnsi 0 HaMepeHusax cnegyeT CYUTaTb CTaAnen NeperoBopoB 0 3aKJ0YeHUN
6yayLiero AoroBopa, KoTopble NPaBOBbIX NOCAEACTBUN OJ1si CTOPOH He BneKkyT. OQHaKo ¢
y4eTOM COAep>XaHUsa Ha3BaHHbIX JOKYMEHTOB 1 CTaTyca NOANMCABLUNX UX JIALL
BO3MOX>XHa U MHas OLLEHKA X NPABOBOro 3HaYeHMs.

[loroBopHas npakTuKa BbipaboTana npouenypy npeaBapuTenbHOro CoriacoBaHus
yCNOBUI OOroBopa, KOTopas noslyynia HaumMmeHoBaHMe napagpuposaHns. OHo
CoBepLUaeTCs NocpeacTBOM HAaHECEHMS Ha COrlaCcoOBaHHbIN TEKCT A0roBopa MHULMANOB
NAL, Y4aCTBOBaBLUMX B NOArOTOBKE A0roBopa. Hepeaoko Takue nmua MMerT NoJIHOMO4YnS
N Ha nocneaytoulee nognmcaHne gorosopa. MapadgunpoBaHe AoroBopa, Kak NpaBuo,
BeJeT K ero nocsenyoLlieMy rnognnucaHuto n BCTYMNJIEHMIO B CUJTY, OAHAKO puanvyecku
He 0653bIBaeT CTOPOHY NMoanucaTh paHee NnapadpPoBaHHbIA €0 AOrOBOPHbLIN TEKCT.

B xone neperoBopoB 0 3aKJIlOYEHNN OOrOBOPa CTOPOHbLI 06bIYHO HECYT onpeaeneHHble
3aTpaThbl, U €ro He3akJlo4YeHne BBUAY OTKa3a npennoslaraeMoro KoHTpareHTa MoXXeT
BJlIeYb MMYLLECTBEHHbIE NOTEPU. 3aKOHOAATENLCTBO U cyaebHas npakTukKa paaa cTpaH
JIOMYCKaloT BO3/10)KEHMNE Ha Hel06pPOCOBECTHYIO CTOPOHY NMOTEPb, MOHECEHHbIX APYrOoWn
CTOpOHOW BCNeacTBne HeoboCHOBAHHOMO OTKasa OT 3aKJIl0YeHUs AOoroBopa. OToT
WHCTUTYT NOSYyYNS1 HAaMMeHOBaHWEe BUHbI NPU 3aKJo4YeHnn gorosopa (culpa in



contrahendo), nnn BegeHnsa HegobpPoOCOBECTHbLIX MEPEroBOPOB. POCCUNCKUM
3aKOHO4ATEes/IbCTBOM 3TOT MHCTUTYT He NpeaycMoTpeH, oaHako HopMma n. 1 cT. 10 MK o
3anpeTe 3n0ynoTpebneHns NnpaBoM BO BCEX ero NPOSB/IEHNAX NO3BONSET cyay
BO3JIOXKWTb Ha CTOPOHY, HefobpocoBeCTHO AEeNCTBOBABLUYIO B XOe NeperoBopos,
BO3MeLleHNe MMYLLECTBEHHbIX MOTEePb, BbI3BaHHbIX OTKa30M 3aKJII04NTbL LOr0OBOP.
PasymeeTcs, Takme notepu (ybbITKM) AO0SKHBI ObITh HaZiexalle AoKa3aHbl.

ObLWMN NOPSAAOK 3aK/I0YEHNS 4OroBOPOB. [1oroBop MOXeET bbITb 3aKJ10OYEH MO
MECTOHAaXO0XXOEHNO OOHON N3 ero CTOPOH UM B MHOM MecTe (Ha BbICTaBKe, spMapke)
nyTemMm ogHOBPEMEHHOro NoanMucaHnsa CTOpoHaMun 3apaHee NOAroTOBJ/IEHHOIO
OOroBOPHOIro TekcTa. TakoBa e 0bbl4Hasa npouenypa 3akato4eHnss Mesikux BbIToOBbIX
00roBOpPOB, MHOIMME U3 KOTOPbIX MOMYT COBEPLUATbLCA TakXe B YCTHOW dpopme. OaHaKO
HepenKo AOroBOp 3aKJl4yaeTcs nocpeacTtsoM obMeHa Mexay CTOpPOHaMM
npeasioXXeHneM ero 3ak/4dnTb (ohepTon) n cornacnemM Ha Takoe npensioxKeHmne
(akyenToMm). Takon obMeH BO3MOXXEH KaK B YCTHOW, TakK U B MMCbMEHHON hopMe.

OgepTa. NpennoXxeHne 3akKIIO4YUTb LOrOBOP MMeHyeTCs ohepTon N AOJIKHO
yOOBNETBOPATb onpenesneHHbIM TpeboBaHNAM, Ha3BaHHbIM B CT. 435 K. OcepTa
00J/KHa bbITb agpecoBaHa 0HOMY NN HECKOJIbKUM KOHKPETHbIM JIlaM, cogep>XaTb
CyLLeCTBeHHble YyCJ/IOBUA 00roBOpa M BblpakaTb HAMepeHMe 3aKJII4YNTb O0roBop C
agpecaTtom, ecnu um byneT npmHATo npepnoxeHue. OcdepTa CBA3bIBAaET HanpaBuBLUee
ee QIMU0 C MOMEHTa ee NnoJly4eHusa agpecaToM.

Ba)kHOe npakTnyeckoe 3Ha4YyeHne nMmeeT CPoK AencTBmsa oepTbl. OH MoXXeT bbITb
Ha3BaH B caMou odepTe uau onpeneneH 3akoHoM, 4To bbiBaeT pegko. B nHom cny4vae
ohepTa AEeNCTBUTEsIbHA B Te4eHMe CpoKa, HopMasibHO HeobXoanuMOoro Ans rnosyvyeHus
oTtBeTa (N. 1 cT. 441 IK). Takon CPOK AOJIKEH onpenenaTbCsa C y4eToM BCex
obcToATEeNbCTB, NpeXxae BCero, npegmeTa oepTbl U CPOKA NPOXOXKAEHUSA MOYTbl MeXay
KOHTpareHTamMun. Korga odepTa caesiaHa yCTHO, 415 3aKJII04EHNS A0roBopa LOJIXKHO
nocrnefoBaTb HEMeJIeHHOe ee MPUHATUNE, eCcu genawLliee oepTy NMLO He Ha3Bano
CPOK 019 ee NPUHATUA.

Mo obwemy nNpasuny ogepTa aBngeTcs 6e30T3bIBHON (T.€. He MOXXeT BbiTb OTO3BaHa B
Te4yeHune CpoKa, YCTaHOBNIEHHOr0 A1 ee akuenTa), 0AHAaKO MHOe MOXeET bbITb
OrOBOPEHO B CaMOW ohepTe nam BbiITEKATb U3 CyllecTBa NpeasnoxxeHns nmbo
obcTaHOBKMN, B KOTOPOW OHO 6b1/10 caenaHo.

[pa’kQaHCKOMY MpaBy W3BECTHO NOoHATUE NybanyHom odepTbl. PekNiama 1 UHble
NpeanoXXeHus, aipecoBaHHble HeonpeaesieHHOMY Kpyry nul, ohepTy He co34atoT, a



CYMTAKOTCA NpUrnalweHnemM genatb odepThl. OAHAKO colepiKalllee BCe CYLEeCTBEHHbIE
yC/I0BUSA [OroBOpa NpeasioxXeHne, U3 KoTOporo ycMaTpUBaeTCsl BOJIS €ro aBTopa
3aKJIOYUTb JOrOBOP HA YKa3aHHbIX YC/I0BUSAX C JoObIM, KTO OT30BETCS, NPU3HaeTCa
ny6anyHon opepTon. MybnmyHon ohepTon HaLo CYMTATh onybIMKOBaHHOE B NevyaTu
npurialeHne Ha pacnpoa’ky TOBapoB C YKa3aHUEM UX HAUMEHOBAHMWI 1 LLEH.
MybnnyHas opepTa MMEHYeTCs B 3aKOHOAATENbCTBE O NPUBATU3ALMN MYBNYHBLIM
npenJsioXxeHneMm[s].

AkuenT. OTBeT NMua, KOTOPOMY agpecoBaHa odepTa, 0O Corjlacum Ha ee NpuHaTne
nMmeHyeTcsa akuentoMm. Og4HaKO 4S9 3TOro OH, BO-NEPBbIX, A0JIKEH ObITb MOSIHLIM
0e30roBOpPOYHbLIM COrflacnem 1, BO-BTOPbIX, MOJIYYEH B CPOK, YCTAHOBJ/IEHHbIN AN
akuenTa (cT. 438 IK). MonyaHue akUEenToM He Npu3HaeTCs.

AKLenT C cornacmeM 3akJlo4nUTb LOMOBOP HA UHbIX YC/IOBUAX TaKOBbIM He ABJIAETCA U
cYMTaeTca HoBoM odepTon. AKLENT MOXKET BbiTb OTO3BaH NPU YC/IOBUN, YTO €ro OT3bIB
rnosly4yeH paHee Uiy o4HOBPEMEHHO C NepBOHavasibHO HarnpasBJ/ieHHbIM akuenToMm. Ecnu
aKLenT NocTynuia nocse yCTaHOBJIEHHOr0O A1 HEero cpoka, HeobxoomMmo pasnnyaTb gBe
CUTYyauunn C pasHbIMU NpPaBoBbIMK nocnencTenamu (ct. 442 IK).

Korzna cBoeBpeMeHHO OTNPAaBJIEHHbIN OTBET MOJIyYEH C OMo3aaHneM (Hanpumep, no BUHe
NOYThbl MK ohbepeHTa, HENPABUJIbHO YKa3aBLUEro CBOW agpec), akLenT He cYMTaeTCs
0ono3aaBLIMM, ec/I OPEPEHT HEMeOIEHHO He YBEAOMUT APYryto CTOPOHY O NOSyyYeHUmn
akuenTa c orno3aaHunem.

B cnyyasax, Kkorga akuenTt no BUHe ero oTrnpasuTens Obln coenaH ¢ ono3sgaHuWeM, oH
CYMTaeTCAa COCTOABLLMMCSA, eCc/in opepeHT HeMeaJ1IeHHO coobwmnT o NMPUHATNN UM
ono3aaBluero akuenTta. 9TW ABa npaBwuJia NMpakKTnN4eckKn ornpasaaHHbl N CO30al0T YC/10BUA
014 3aKN04YeHNA OoroBopa rnpm HeceoeBpeMeHHOM rnoJiy4HeHnm akuenTa.

MoMeHT 3aknt4YeHns gorosopa. OH BaXKeH AN onpenesieHns NpuMeHNMoro K 4orosopy
3aKoHopaTeNbCTBa, 6o cornacHo n. 1 ¢cT. 422 MK foroBop A0JI>KEH COOTBETCTBOBATL
MMnepaTMBHbLIM HOPMaM 3aKoHOoLATe/IbCTBA, AENCTBYIOWMM B MOMEHT ero 3akJjlo4eHus.
B TakoM e nopsgke NpUMeHATCA K 4O0roBOPY N ANCMNO3UTUBHbIE HOPMbI, €CNN
CTOPOHbI He corJslacoBasivu B 4OroBOpe NUHbIEe YCIOBUS.

Mo obwemMy npaBuay AOroBOp NPMU3HAETCA 3aKJIIOYEHHBIM B MOMEHT MOJIyYEHUS JINLIOM,
HanpaBuBLLUUM O0EpPTY, ee akuenTa Uan B MOMEHT NoANnUCcaHnsa e guHoro
COrJlacoBaHHOIro Mexxay CTOpOHaMKN TekCTa aorosopa. OgHako peasbHble 4OroBopbl (0
HMX BbINIO YKa3aHOo BbIlLE), CYNTAOTCA 3aKJIIOYEHHbIMM C MOMEHTa NepeaaYn
COOTBETCTBYIOLLEr0 UMYyLLEecTBa. K Heln NnpupaBHUBaETCA Nepeiadya KOHOCAMeHTa Uau



WHOIr0 TOBApOpPaCnopsAaANTEeNIbHOro AOKYMEHTa Ha 3TO MMYLLIECTBO, HAaNpUMep TOBApPHOro
CKNlafCKOro CcBMAeTesnbCTBa.

Mpu HOTapuasibHOW hopMe AOroBOpa OH CYMTAETCS 3aKJII0OYEHHbIM B MOMEHT
COCTaBJIEHMS HOTapMasibHO 3aBEPEHHOr0 TEKCTa AoroBopa. Ecnm goroBop noanexuT
rocyapCTBEHHOW perncTpaummn, oH BCTYNaeT B CUy C MOMEHTa TakoW pernctpaummiol.

MecToM 3aK/O4YeHNs 40roBopa, ecsiu OHO B AOr0OBOPE He YKAa3aHOo, CYUTaeTCcs MecTo
XXUTEeNbCTBa rpakaaHUHa Uiy MeCcTo HaxoXAeHUs IopuanyYecKoro amua, HanpasuseLlero
odepTy, rnacut cT. 444 TK. 3Ta HOpMa Aos/KHa ObITb OOMOJIHEHA ABYMS C/YyYasMU:
DOroBOp CcoBeplLUaeTCA B BUAe eAuHOro JOKyMeHTa, U HanpaB/ieHNs opepThbl HeT,;
00roBOp 3aKJII0HaeTCA Ha ApMapKe Uan TOProBon BbiCTaBke. B TakMx cntyaumax MecTom
3aKJII04EeHNA 00roBopa O0JIXKHO NMPU3HaBaTbCAa MeCTO ero nogrnucaHus.

MecTo 3ak/lo4eHnss 4oroBopa HeobxoaMMo yYnTbiBaTb NpU onpenesieHn NpuMeHnUMoro
K HEMY npaBa, 0bbl4aeB AenoBoro 060poTa, a Tak>xe Npu TOJIKOBAHMN €ro yCcaoBui. 3To
0Cc0beHHO Ba)KHO MpW 3aKJIlOYEHMN OroBopa Ha spMapkKax, UMetoLMx CBOW npasusia
npoBeneHuns.

dopmMa porosopa. MI3n10>XXeHHble MHOIO BblLe npaBusia 0 3aKJIl04YeHNN 4oroBopa
MOpPOXXAAT AOFOBOP TOJIbKO MPU YCN0BUK, 4TO Bblnan cobntogeHbl TpeboBaHNS B
OTHOWEHUN ero popMbl. [1oroBop ABASETCS BUAOM CAENKN, U K HEMY MPUMEHUMBbI
npasuia o gpopme caenku. MNpum gonycTUMOCTMN YCTHOW POPMbl 4OrOBOPa CTOPOHbLI MOTyT
n3bpaTb NMMCbMEHHYIO U Aa)Ke HOTapuasibHY0 opMy Ana ohopMIEeHUS CBOMX
OTHOLWEHWN, HanpuMep Npu 3anme Ha 6onbluyo CyMmmy. 19 HEKOTOPbLIX KPYMHbIX
caenok (Mpoga)kn HeABUXXMMOCTU, NPeanpuaTns, apeHabl 34aHUN N NpeanpuaTun,
0OBEPUTENIbHOIr0 yNpaB/ieHUa HeABMXNMOCTbIO) K npeanucbiBaeT 3aK04eHne
00oroBopa nyTemM coCcTaB/ieHUA OAHOro MMCbMEHHOIro0 AOKYMeEHTa, NoANMUCaHHOrro
CTOpPOHaMM.

3ak/to4eHne oorosopa Ha Toprax. Takou NopsAaoK 3ak/t04eHNs A0roBopa B YC/I0BUAX
nepexona K pbIHKY MOJYy4YUsI LWUMPOKOe pacnpocTpaHeHne n nogpobHo pernamMeHTUpoBaH
B K (CT. 447-449) n oONONHAKOWMNX ero 3aKoHo4aTe/IbHbIX aKTaxX, KOTopble Y4UTbIBAIOT
0Cc0beHHOCTUN NpoBefeHNs TOProB B OTHOLLIEHUWN Pa3/INYHbIX BULOB UMYLLLECTBA.
NocpencTBOM TOProB BO3MOXXHO 3aKJto4eHMe B0NbLUINHCTBA MPaKAaHCKO-NPaBoOBbIX
[orosopos[10].

Topru npoBoAsTCs B hOpMe ayKLMOHA UM KOHKYpca. Pasnnymne coctonT B TOM, 4TO
BbIMFPABLUMM ayKLMOH NPU3HAETCa NLO, NMpeasioxmnslLlee Hanbosiee BbICOKYHO LIEHY, a
KOHKYPC-JINL0, KOTOPOE MO 3aKJIHYEHNIO KOHKYPCHOW KOMUCCUKN NPeasioxKno nyylime



ycnoBusi. CMbIC/1 TOProB COCTOUT B MPUBNEYEHNN K HUM 3aUHTEPECOBaHHbIX 1
KOHKYPUPYOLWNX YY4aCTHUKOB A1 MOJYYEHUS NyYLIMX pe3ysbTaToB, M MO3TOMY ayKLMOH
N KOHKYPC, B KOTOPbIX TOJIbKO OAMH Y4aCTHUK, NPU3HAOTCS HECOCTOSABLUNMUCS.

K ycTaHaBNMBaET OJi1s NPOBEAEeHNs ayKLMOHOB U KOHKYPCOB psig 0bLwmnx npasus. OHK
MOTYT ObITb OTKPbITbIMM N 3aKPbITbIMU: B OTKPbLITOM-BMpaBe y4acTBOBaTb stoboe nnuo, B
3aKPbITOM-TOJIbKO CleLMasbHO NpUrialleHHble. 3aKpbITble KOHKYPChI MPOBOASATCS
06bIYHO B TeX CJlyvasix, Koraa KOHKYpPCaHTbl A0JKHbI 06/1afaTh cneumanbHbIMK
3HAHUSIMU 1 aBTOPUTETOM (XY0XKECTBEHHbIE KOHKYPChI, OCYLLLECTB/IEHNE CITIOXKHbIX
TEXHUYECKUX N CTPOUTESIbHBIX MPOEKTOB).

OpraHun3aTopaMu TOProe MoryT BbiICTyNaTb COBCTBEHHUK UMyLLecTBa 1nbo
cneunanm3npoBaHHbIe opraHn3aumm Bcex opM cobCTBEHHOCTU, KOTOpbIE
pa3pabaTbiBalOT YC/I0BUS TOProB, MPOBOASAT UX N 3aKOYaloT A0roBop ¢ nobegutenem.

Mo obwemy npaBuay n3BeLlleHne 0 Toprax A0JXKHO BbiTb cAenaHo opraHU3aToOpPOM He
MeHee 4eM 3a 30 gHen 0 ux NpoBedeHns C TeM, 4Tobbl yHaCTHUKKN TOProB MOraun
Haasnexawmm obpa3oM K HUM MOArOTOBUTHLCA. TaKoe N3BeLLeHME OO/KHO CcoaepxaTb
NHpopMaLMio 06 OCHOBHbIX YCI0BUAX KOHKYpPCa 1 NyBMKOBaTbCA B COOTBETCTBYIOLLMX
cpeAcTBax MaccoBoW MHGopMaumun. M3geweHne o Toprax cozgaeTt 0653aTeNnbCTBO UX
opraHm3aTopa BbIMOJIHNTL BCe ero ycnosusa. OgHako MK npepoctasnsgeT eMy nNpaBo
OTKa3aTbCA OT NpoBeAeHNSA ayKLMOHa He no3aHee 4eM 3a 3, a KOHKypca - 3a 30 gHen Oo
nX NpoeBefeHns. YH4aCTHUKN TOProB BHOCAT 3a4aTOK, MOATBEPXKAAOLWNN CEPbE3HOCTb UX
HaMepeHU y4acTBOBaTb B Toprax. Pasamep, CpOKM 1 NOPSAAOK BHECEHUA 3a4aTKa
onpenensTCa B U3BELLEHNN 0 Toprax. B cslydae oTMeHbl TOProB, a TakXxe muaMm, He
BbIMIFPaBLLNM TOPrn, 3a4aToK BO3BpaLLaeTCs.

OcobeHHOCTN NpoBeAeHNSA OTAE/IbHbIX BUAOB TOProB onpeaensatoTcsa B gononHsaowmx MK
aKTax 3akKoHogaTenbCcTBa. PegepanbHbin 3aKoH OT 21 niona 2005 r. «O pasmeweHnn
3aKa30B Ha MOCTaBKM TOBApOB, BbiMNOJIHEHNE paboT, OKasaHwue ycnyr ons
roCcynapCTBEHHbIX U MyHULMMAaNbHbIX HY>XO»[11] 6onee NoNHO onpenenseT NopsanokK
npoBeneHNa KOHKYPCOB B Ha3BaHHOW 06/1aCcTu 1 OONYCKAaET BblAavyy 3aKa30B TakXe
nyTem pa3MelleHnsa Ha opuumanbHOM canTe 3anpocoB O NpeajlaraeMbiX KOTUPOBKaXxX
(LeHe KOHTpakKTa).

HopMbl 0 TOprax nMerTcsa B 3aKOHe 0 NpMBaTU3aUMUM rocyaapCTBEHHOIo "
MyHMUMNanbHOro nmyulectsa (cT. 18-20), 3akoHe o0 Hegpax (cT. 131, 14), 3aKOHax O
MocTaBKax NPOAYKUMW N8 rOCYyAapPCTBEHHbIX HY>XX U B FOCYy4apCTBEHHbLIN
MaTepuasibHbIN pe3eps, paae noctaHosaeHunn Npasutenbctea PO. OcobeHHOCTN TOPros



MOryT NpeayCcMaTpPUBaTbCS TakXe B UX YCJIOBUAX, YTBEPXKAAEMbIX OPraHN3aTOPOM.

3akno4eHne goroesopa B ob6a3aTensHOM nopsagke. B otctynneHne ot npuHumna ceobonbl
aorosopa MK v gononHsoWwme ero 3akKoHbl NpeaycMaTpmuBatoT psag HOpPM, B CUNY
KOTOpPbIX 3aK/lo4eHne gorosopa obssatenbHo. Takasd 0693aHHOCTb YyCTaHOBIEHaA AN
obcny>XmnBatLlen CTOpPOHbI (MOCTaBLMKa, NoapagYnKa, NnepeBos3ymka u T.4.), ecnm
OPYron KOHTpareHT 3auHTEepPeCcoBaH B 3akKJitodeHnn gorosopa. CyLecTByOT TpU rpynnsbl
C/ly4aeB, KOraa BCTynJieHne B Aorosop obssaTensHo.

Bo-nepBbix, Takas 0683aTeslbHOCTb YCTaHoOBJEHa CT. 426 K ana nybanm4yHoro gorosopa,
0 4eM yxxe 6b1s1I0 YyNoOMAHYTO Bblile. [laHHas HOpMa BBeAEeHa npexae BCero B nHTepecax
rpa>kgaH-notpebuTenen, HO ee eNCTBUE PACNPOCTPAHAETCA N Ha IOPUANYECKMX UL,
BCEX BUAOB, KOTOPbIM HEOHBXOANMMO COOTBETCTBYOLEE 06CNyXMBaHNME.

Bo-BTOpbIX, 0693aTesibHOE 3aKIl04eHne A0roBopa BBeAEHO 3aKOHO AaTeNbCTBOM O
MocTaBKax TOBApPOB M BbiNOJHEHUN paboT AN roCyfapCTBEHHbIX HY>XKA. OTO
npenycMmaTpumBaeTcs henepaibHbIMM 3aKoHaMU: 0T 13 aekabpsa 1994 r. «O nocTaBKax
npoaoykuun ong genepanbHbliX rOCygapCTBEHHbIX HYXA»[12], OT 29 aekabpsa 1994 r. «O
rocyfapCTBEHHOM MaTepuasbHOM pe3epBex»[13], oT 27 aekabpsa 1995 r. «O
rocyfapCcTBeHHOM 060pOHHOM 3aKa3e»[14].

B-TpeTbunx, ob6a3aTesibHOE 3aKJl04EeHNE J0roBopa A0MyCcKaeTCcsa aHTUMOHOMOJIbHbIM
3aKoHoaaTenbCTBOM. CorslacHoO CT. 12 3aKoHa 0 KOHKYpPeHUUU aHTUMOHOMOJIbHbIE
OpraHbl BNpaBe BblAaBaTb X03ANCTBYOWMNM CybbekTamM obsa3aTesibHble 019 NCMOJIHEHNS
npennncaHns o 3akJIlYEeHN 4OroBOPOB. ITO NPaBuUIo nMeeT 0COBEHHOCTb: Takoe
npeanucaHne MoxeT BbITb OCMNOPEHO 3aNHTEPECOBAaHHOW CTOPOHOWM B Cyae.

KpoMe Toro, 065s3aTefIbHOCTb 3aKJIl04EeHNS AOrOBOPa MOXKET BbiT€KATb U3 COralleHuns
CTOPOH. TAaKOBLIM SAIBAAETCS HaM4me npenBapuTesibHOro 4OroBopa, Ha3HavYeHue
KOTOPOIro COCTOUT Kak pa3 B TOM, 4Tobbl obecneynTb ANa 3aMHTEpPeCcCoBaHHOM CTOPOHbI
3aKJiloyeHne B byayLieM Xeslaemoro aoroeopa.

NMomMnmMo 0653aHHOCTUM 3aK/II0YNTb LOMrOBOP 3aKOHOA4ATENILCTBO HaZeNnsaeT HEKOTOPbIX
CybbeKTOB rpa>kgaHckoro obopoTa NpaBoM Ha NMpenMyLLeCTBEHHOE 3aKJIlo4eHMne
norosopa. Takum npaBoM obnafgatoT akLUMOHEP 3aKPbITOro akLMoHepHoro obuwectsa 1
Y4aCTHUMK obLiecTBa C OrpaHNYEHHON OTBETCTBEHHOCTbIO MPY NpoAaXke akuumn (agonen)
3Tux obwecTs (cT. 97 n 93 IK), apeHaaTop Npv NPoOAJZIEHN OOrOBOPa apeHadbl Ha HOBbIN
CpoK (cT. 621 IK). B oT/inyme ot pacCMOTPEHHON Bbille 06893aHHOCTN, HOCALLEN obwmnin
XapakTep, B JaHHOM C/ly4ae peyb naet 06 0b6s3aTeNlbHOCTM 3aKI04YUTL 40r0BOp Nepen
onpeneneHHbIMN INLAaMN U Ha PaBHbIX YCIOBUSAX, MPEUMYLLECTBEHHO Nepen opyrumu



nperteHaeHTamMmu.

2.2 N3MeHeHMA U pacTop>XeHUue rpa>kaaHcKo-
npaBoOBOro Aorosopa

ObcTosaTenbCTBa, BAMAKOWME Ha NCMOJIHEHNE AoroBopa. Mocne 3aknYeHns 4orosopa
MOryT BO3HUKHYTb pa3/inyHbie 06cToATENLCTBA, Tpebylowme nepecMoTpa yC0BUin
COCTOSABLUErocs [orosopa (Mx NU3MeHeHUs) U faxke npekpalleHns ero 4encTems
(pacTop>xeHus). 3TN obCcToATENbCTBA ABOSKOr0 poaa: Bo-NnepBblX, MOBEeAEHNE CaMUNX
y4YaCTHMKOB fgorosopa (HecobnwogeHmne ero ycsoBmm nam HamepeHne nepecMoTpeTb
A0roBoOp), U, BO-BTOPbIX, HACTYMNJIeHNe He 3aBUCALLUNX OT KOHTpareHToB CobbITui,
BAUSAOLWNX Ha X040 UCMOJIHEHUSA AoroBopa (AencTBMe HeNnpeoLoIMMOn CUbI,
rocyfiapCTBEHHbIE 3anpeThbl, pe3Koe N3MeHeHNe X03NCTBEHHON KOHBIOHKTYPbI).

N3mMeHeHMe JoroBopa - 3TO NMepecMoTp psha ero ycJoBUmM Npu COXpaHeHnm CaMoro
[orosopa B cune. PacTop>xeHne [orosopa - 3TO NOJIHOE NpekpalleHne paHee
COCTOSIBLLErocs OOroBopa 1 BCEX BbITEKAKOLWMNX U3 HErO A8 CTOPOH 0653aTeNbCTB U
npa.[15]. [To cBOEMY COAEP>XKAHUIO N NMPaBOBbIM MOCNEACTBUAM NU3MEHEHUNE U
pacTop)XeHne A0roBopa MMEKT NMPaKTUYeCKn BaXkHble pa3nnymsa. OgHako UM NMpucyLm
Tak>Xe obLwme 4epTbl, B HAaCTHOCTU A1 U3BMEHEHUS U pacTOpPXXeHUsA Aorosopa rno
TpeboBaHMIO O4HOMN CTOPOHbLI HeobXxoanumo obpaTnThca B cya, n MK obbeanHsaeT
perynmpoBaHne 3TUX ABYX UHCTUTYTOB B paMKax O4HOM rn. 29 «N3meHeHne un
pacTop>XeHue gorosopa» (cT. 450-453). lononHUTEeNbHbIE NpaBusa Mo 3TOMy BOMPOCY
coaep»atca B HopMax MK 06 oTaenbHbIX gorosopax (apeHabl, noapsana, nopyvyeHus,
PEHTbI U AP.), @ TaKXe B 3aKOHaX 0 AOrosopax (nepeBo3kKu, NOCTaBKN TOBAapOB AN
roCyfapCTBEHHbIX HYXA, IN3NHra).

OT n3MeHeHUAa N PacTOPXXEeHNS O0roBopa, perjaMeHTUpoBaHHbIX B 1. 29 MK, cnepyer
oT/AM4aTb Apyrue 6mM3kmue K HUM MHCTUTYThbl 4OFOBOPHOr0 Npasa, TakXe BAnsaLWMe Ha
cynbby norosopa: a) 0OGHOCTOPOHHUI OTKa3 OT UCMNOJIHEHMSA Aorosopa u 6)
npekpawieHne orosopa B CBA3U C HACTynJeHneM obCcToAaTenbCTB, NPpeayCMOTPEHHbIX B
rn. 26 MK «lMpekpaweHne o0b6a3aTenbCTB».

OLHOCTOPOHHUW OTKa3 OT UCMOJIHEHNSA A0roBOpa, €C/I OH A0MNYyCKAeTCA 3aKOHOM Un
yCNoBUAMU O0roBoOpa, ABASETCS 0ObIMHO MEPO ONepaTUBHOIO BO3AENCTBUS Ha APYrYHo
CTOPOHY, HanpuMep O0TKa3 OT MPUHATUA NPOCPOYHEHHOr0 NCcrnosaHeHuns (n. 2 cT. 405 IK).
OH He TpebyeT obpalleHns B Cya M OCYLLECTBASETCHA N0 OAHOCTOPOHHEMY 3asBIEHUIO



3aMHTEPEeCcOBaHHOW CTOPOHbLI MPUN HapyLWEeHUN KOHTpareHToM AOroBopa, a B HEKOTOPbIX,
Hanpumep A0BEpUTENbHbIX, AOroBopax No ceoboaHoMy 3asBneHuto noboro mn3
yvacTHUKoB (cT. 977 TK).

MpefLyCMOTpPEHHbIE 3aKOHOM CJlydan O4HOCTOPOHHEro OTKa3a OT UCMOJIHEeHUA AOroBopa
OOBOJIbHO MHOIO4YnC/eHHbI N BBUAOY NX ocobeHHOCTEN OO0JIKHBbI paccMaTpmnBaTbCA
npMMeHnTeJZIbHO K OTAE€JIbHbIM BMOaM OOroBOPOB.

N3mMeHeHne 1 pacTop>XeHne A0roBopa cienyeT TakXXe OT/IMYaTb OT YaCTUYHOW U NMOJTHON
HeoeNCTBUTENbHOCTU 3aKJIIDYEHHOr0 A0roBopa. Pasnnymsa mexxay 3TUMM ABYMS BHELLHE
6M3KMMUN MHCTUTYTaMM BECbMa CYLLECTBEHHbI U COCTOST KakK B pa3HbIX OCHOBAHMAX
N3MeHeHNs (PacTopP)XXEeHUS) N HeAeNCTBUTENIbHOCTM A0roBopa, Tak U B pa3HbIX NX
nocneacTBUsX.

CornacHo obwmM Havanam rpa>K4aHCKoro rnpasa 3akJlo4eHHble 40roBOpPbl LOJ/IKHbI ObITb
Hage>XXHbIMN N CTPOro BbIMOJHATLCA. [MTo3ToMy 'K npeaycmaTpusaeT B CT. 450, 451
ncyepnbiBaloOLWUN NepevyeHs CrlyvaeB, B KOTOPbIX USMEHEHME N PpacTOpPXXeHne A0rosopa
A0NYCKalTCA. 9TO BO3MOXXHO B CUJ1y COrJlalleHns CTOPOH, Npu CyLeCTBEHHOM
HapyLleHX A0roBopa KOHTPareHTOM, a TakXe B UHbIX CayYaax, NpenycMoTpeHHbIX K n
apyrmmm 3akoHamu. B n. 2 ¢T. 451 'K gaHo onpepeneHve CyLeCcTBeHHOro HapyLleHus
[orosopa: UM Npu3HaeTCca HapyLleHue, KOTopoe BJieYeT A1 APYrOon CTOPOHbI TAaKOW
yuiep6, 4TO OHa B 3HAYNTENIbHOMN CTEeNeHn NuwaeTCcsa Toro, Ha 4To bbina Bnpase
paccYMTbiBaTb NpPU 3aKJIlO4EHNN OOroBopa.

B N'K Ha3BaHbl TaK)XXe HEKOTOpbIe ApYyrmne HapyLeHns OOroBOpPHbIX 06A3aTenbCTB,
KOTOpble MPU3HalTCA 4OCTAaTOYHbIM OCHOBaHMEM ON14 NpaBa TpeboBaTb pacTop)XeHUs
norosopa. Takoe npaBo NpeaocTaBnseTCca apeHaaTopy n apeHgogaTtento (cT. 619, 620),
3aKa34uKy B gorosope noagpsga (n. 6 ct. 709), 3aka3ynky B orosope 66ITOBOro
nogpsana (n. 2 cT. 732), a Takxxe noay4vaTento peHTbl (N. 3 cT. 587).

Mpn DOCTUXXEHUN MeXAYy CTOPOHaMM cornacusa o MoaAngukaumm Aorosopa corsjalleHme o
€ro U3MeHeHUn N PacTopP>XXEHNN JOSHKHO BbiTb COBEPLUEHO B TOM e hopMe, 4TO N paHee
3aKJIl0OY4EHHbIN aorosop. MNMpu Hann4YMM cnopa, 4To NPakTUYeckn bbiBaeT Yalle,
3auHTepecoBaHHasa CTOPOHa BrpaBe obpaTuTbCa B cyn. OgHako TpeboBaHue 06
N3MEHEHUWN NN PaCcTOPXXEHUKN AOroBopa MoXeT bbiTb NepefaHo B CyA TOJIbKO Nocsie
MoJIy4eHUS OT OPYron CTOPOHbI OTKa3a N3MEeHUTb (pacTOPrHyTb) OOrOBOP UM NpU
HenoJsiyd4eHuUn oT Hee oTBeTa B 30-OHEBHbIN CPOK (M. 2 cT. 452 IMK).

MocnencTBUS U3MEHEHUA N PACTOPXXEHNA NOrOBOPA PA3/IMYHbI U 3aBUCAT OT OCHOBAHUSA
nepecMmoTpa Aorosopa. ObLiee NpaBuIo TaKOBO: NPU N3MEHEHUN [OrOBOPa



ob6s3aTenbCTBa CTOPOH COXPAHATCA B 0OHOB/IEHHOM BUAeE, a NP ero pacTop>XeHuu
obsa3aTenbCcTBa NpekpawatoTca. Kpome Toro, B cT. 453 MK npeaycMoTpeHbl npaBuia
npoBeAeHnsa Mexay CTOPOHAMM pacyeToB, HEOBXOAMMOCTb KOTOPLIX MPU N3MEHEHNN U
pacTop>XeHUn [oroBopos 06bIYHO BO3HUKAET.

Bo-nepBbIX, CTOPOHbLI HE BrpaBe TpeboBaTb BO3BPALLEHUS TOrO, YTO ObISI0O UCNOJIHEHO
UMW 10 MOMEHTA U3MEHEHUS UK PACTOPXXEHUSA NOr0BOpPa, €C/IN UHOE He
npenycMoTPeHO 3aKOHOM WU CcoralleHneM CTOPOH.

Bo-BTOpPbIX, NPU CYLLECTBEHHOM HapyLleHUX OOroBopa Apyras CTOpoHa Brpase
TpeboBaTb BO3MeLleHUs YObITKOB, MPUYNHEHHBLIX N3MEHEHMNEM UJTN PACTOPXKEHNEM
Jfloroesopa.

OcobbiM OCHOBaHMEM N3MEHEHNS U PacTOPXXeHUs A0roBopa ABAAETCA CuTyauuns,
KOTOpyto CT. 451 TK nmeHyeT cyuweCcTBeHHbIM n3MeHeHnem obcToaTeNnbCTB. Yalle Bcero
CyuwleCTBEeHHbIe N3MEHeHUS sieXxXaT B 3KOHOMUYeCKon cpepe, N 3Ta HOpMa O3Ha4vaeT
MOJIOXKUTESIbHOE OTHOLLEHWE HOBOIro rpa>KAaHCKoro 3akoHonatenbctea PP K n3sectHou
LUMBUINCTNYECKON KOHLEeNUMM 06 SKOHOMNYECKON HEBO3MOXXHOCTM UCMNOJIHEHUS KaK
ocoboM ocHoBaHUM oNa naMeHeHUsa gorosopa. CnyyaeTcs, 4TO 3aMHTepecoBaHHbIE NNLA
3aaBNAI0T TpeboBaHUA 0 NepecMOTpe AOroBopa B CBA3WU C BO3HUKLWKM 17 aBrycTta 1998
. SKOHOMUYECKNM KPU3MCOM, MOBJIEKLNM POCT KypcCa Aonnapa. B page ciyvaes 3710
cobbITMe MOXXeT KBa/IMPULMNPOBATLCHA KaK CyLLleCTBEHHOE U3MeHeHne 06CToATeNbCTB.
Ho ona npuHATUS cynom peweHns o6 nsmeHeHun gorosopa CTopoHe Heobxoammo
00Ka3aTb He TOJIbKO Ha/inyme 4yeTblipex NPU3HaKoB, YKa3aHHbIX B M. 2 CT. 451 TK PO, HO
N TOT (PaKT, 4TO pacTop>XeHMe AOorosBopa NnpueeneT K yuwepby, 3Ha4YnuTesIbHO
npesbllWatoLleMy 3aTpaTbl, HeobxoguMble A519 NCNOJIHEHMSA OOMrOBOPA HA U3MEHEHHbIX
CyZOM ycnoBuaAx[16]. K coxxaneHuto, cyabl NepBon MHCTaHUMK Hepeako 3abbiBatoT 06
NCKIOHYNTENIbHOCTU Mepbl U NU3MEHAOT AOr0BOPbLI, MPaKTUYECKU He nccnenys
[O0Ka3aTeNbCTB TOro, noBJsieveT JIN PpacTOP)XXEHMEe KOHTpaKTa ANs CTOPOH bonbwmn
ywepb, 4em ero nsmeHeHumne

CyliecTBeHHOe U3MeHeHne 0b6CToATeNbCTB, BAMAOLWEee Ha cyabby forosopa, MoXeT
ObITb CBA3aHO HEe TOJIbKO C 3KOHOMUYECKON Chepon, HO U, Hanpumep, C N34aHNEM
rocyfapCTBEHHbIMW OpraHaMm akTOB 3aNpeTUTesIbHOro XapakTepa, a TakXe C
CYLLeCTBEHHbIM N3MEHEHNEM 3aKOHOo4aTe IbCTBa, BO34ENCTBYIOLLEro Ha npaesa un
0683aHHOCTN YHaCTHUKOB paHee 3akJIl0YEeHHOro 4orosopa.

OOoHaKo U3MeHeHne Uin pacCTop>XXeHNe OOrosopa Bcsieacremne CyLlectBeHHOro
n3MeHeHns obCToATENbCTB BO3MOXKHbI INLLb npun HaJm4dmm nepevHnciieHHbIX B I1. 2 CT.



451 'K ycnoBuin, BKAOHaOLWKMX YeTbipe TpeboBaHMA: @) Npu 3aKA04eHUn 40rosopa
CTOPOHbI HE NpeAnosaraan CyLecTBEHHOro usMeHeHnsa 06CcToATenbCTB; 6) UX NPUYNHBI
3auHTepecoBaHHasa CTOPOHa He Morja NpeoaoJsieTh; B) OCTaBJIeHMe OOroBOpa B NPeXXHeM
Buae Bnekno bbl AN 3auHTEpPecoBaHHON CTOPOHbI 3HAYUTE IbHbIN YL epb; )
3anHTepecoBaHHas CTOPOHA He O0JIKHA HECTU PUCK U3MEHEeHUS 0OCTOATENbCTB.

BpeMs [oKa3bIBaHUS HAMYNSA Ha3BaHHbIX YCJIOBUN JIEXKUT Ha 3aUHTEPECOBaHHOWM
CTOpOHe, TpebyloLlen N3MEHEHNS TN PACTOPXXEHUA OOr0BOpPa, YTO CAeNaTh HEMPOCTO.
M03TOMY AAHHbLIN MHCTUTYT Ha NPaKTUKeE, Aa)Ke B YCJI0BUAX N3MEHYNBOWN PbIHOYHOM
KOHBIOHKTYpbI Poccuinckonn ®denepaumn, efsa v noslyuymT LUNPOKOE NPUMEHEHME.
CynebHble peleHns BbiCLUMX CyaebHbIX MHCTaHLUWIA NO AAaHHOMY BOMPOCY OTCYTCTBYIOT.

KpoMe Toro, B cny4yasax CyweCcTBEHHOro naMeHeHns o6CToaTeNnbCTB 3aKOH OrpaHn4nBaeT
BO3MOXXHOCTb KOPPEKTUPOBKM LOroBOpa M OTOAET npeanoyTeHne ero pacTop>XXeHUIo.
JTo criegyeT n3 TekcTta n. 4 cT. 451 'K, cornacHo KOTOpPOMY U3MeHeHne Aorosopa B
CBSA3U C CYLLLECTBEHHbLIM N3MEHEeHNeM 0BCTOATENbLCTB AOMNYCKAEeTCA NO PeLEeHNIo cyaa B
NCKJTIOYNTESIbHbBIX Cly4Yaax: Korga pacTtop)XeHue Lorosopa NpoTUBOpeyunT
obuiecTBeHHbIM MHTepecaM Mbo nossieyveT A8 CTOPOH yLepb, 3Ha4YnUTesNIbHO
npeBbILLAOLWMI 3aTpaTbl, HeobxoAMMbIE ANS NCNOJIHEHNS A0rOBOPa Ha U3MEHEHHbIX
CyLOM yCJ/I0OBUSAX.

Mpwn pacTop>xeHun OorosBopa BCAenCTBME CYLLECTBEHHO U3MEHUBLUMXCA 06CTOATENLCTB
cyn no TpebosaHuo Ntobor U3 CTOPOH onpeaenseT NoCNeACTBUA TaKOro peLleHuns,
ncxons N3 HeobxoAMMOCTU CNpaBen/INBO pacnpenennTb Mexay CTOPOHaMM pacxonbl,
MOHEeCEeHHbIE NMUN B CBA3U C UCMOJIHEHMEM 3TOro gorosopa (n. 3 cT. 451 MK).
Bo3mMelueHne nHbIX MOHECEHHbIX NOTEPb B 3TOM CJly4ae He npeaycMaTpmBaeTCs.

SAKNMIOYEHUE

B pe3ysibTaTe npoeengeHHOro nccjiegoBaHna MOXXHO caenaTb cnenyroline BbiBOAbI.

(pa>ka4aHCKO-NpPaBOBOW AOroBOp C/enyeT onpeaennTb Kak corsiaweHmne apyx n 6onee
CTOpPOH nan obelaHmne ogHOM CTOPOHbLI, Ha KOTOPOE pacCyMTbIBasla Apyras CTOpPoOHa,
HanpaBJIEHHble Ha BO3HNKHOBEHNE, N3MEHEHNE WU NMPEeKpaLLeHne rpa>kaaHCKMX npas 1
obs3aHHOCTeN. Ha3HavyeHne oroBopa COCTOUT B TOM, YTO OH C/IY>KUT CaMOCTOSAATENIbHbIM
OCHOBaHMEM BO3HUKHOBeHUA oba3aTenscTBa. Oba3aTenbLCcTBa, B34Tble Ha ceb4
CTOpPOHaMU, OO/HKHbI 40O6POCOBECTHO UCMOJIHATLCS B NOJIHOM obbeme. Mpun



HeHage)xalleM NCNOJIHEHUM OOHOM U3 CTOPOH B3ATbIX Ha cebs 0b6s3aTenbCTB, Apyras
CTOpOHa MMeeT NpaBo 06paTUTLCA B CyAd, A5 3alMTbl CBOMX MpaB, N BO3MELLEHNSA B
CBSA3M C HEHaANeXalWmMM UCMOJIHEHMEM APYron CTOPOHOW cBOUX 06A3aTeNbCTB,
NMOHECEHHbIX YObITKOB.

'K PO npegycMmaTpuBaeT pa3sinydHble crnocobel, ana obecnevyeHns obsasaTenbcTB. Bce
OHW nepeyuncneHsl B rnase 23 MK PO, 3To: 3a00r, HEYCTOWKA, yaep>XaHue,
nopy4YnTensCcTBO, BaHKOBCKasA rapaHTus, 3a4aTOK.

OoHuMKn HopMamum MK P® npaBoBOe perysinpoBaHue A0roBOpoOB He ncyepnboiBatoTCA. [Npn
peryampoBaHnM 4OroBOpOB COOTBETCTBYOWME cTaTbh 'K 00bIYHO coaep>XaT OTChIJIKU
nnbo TONMBbKO K 3aKOHY (BapuaHT: K TK n opyrum 3akoHam), MMbo K 3aKOHY U MHbIM
MpPaBOBbIM aKTaM, No4 KOTOPbIMW NMOAPA3yMeBalOTCA, MOMNUMO 3aKOHOB, YKa3bl
Npe3npgeHTa P® 1 noctaHoBneHUA lNpasutensctBa PO.

[loroBop SABNSIeTCS OAHUM U3 KJIIOYEBbIX MHCTUTYTOB rPaXkAaHCKOro 3aKOHOAaTe bCTBa.
OcobeHHO aKTyasibHbIMU OOrOBOPHbIE OTHOLUEHUS A/ Hallen CTPaHbl CTasan nocsne
nepexona Ha NyTb PbIHOYHOM 3KOHOMWUKW, FAe OOroBop - 3To Hanbosiee onepaTUBHOE U
rnbkoe cpeCcTBO CBA3M MexXXAy NPOU3BOACTBOM U NoTpebneHnem, nsyvyeHus
NoTPebHOCTN N HEMEOJIEHHOI0 PearnpoBaHnUs Ha HUX CO CTOPOHbI Mpon3eoacTea. C
MOMOLLIbIO AIOrOBOPa rpakaaHe No CBOeMY YCMOTPEHUIO PacXoOyloT MoJlyYeHHbIE B BUae
3apaboTHOM NNaThl 4OXOAbl OT NMPEANPUHUMATENbCKON AEATENIbHOCTU, U UHbIX JOXOA0B
NeHeXHble cpencTBa, NnpnobpeTas Ha HUX Te€ LLEHHOCTWU, KOTOpPble CMOCOOHbI

YN OBJIETBOPSATb UX MHAMBUAYAbHbIE, MaTepPMasibHbIE N KYNbTYPHbIE MOTPEOHOCTW.

3aKOH He yCTaHaBAMBaeT APYrX OrpaHUYeHnn 415 3aKJo4eHns LOroBopoB, Kpome
npsMoro 3anpeweHunsd. NosaToMy TeopeTnYeckn Kpyr BUOOB 3aK/t04aeMbIX JOMOBOPOB
MOXXeT BbITb HEOrpPaHUNYEH.

CywecTByeT HEMaAJIO C/lyvYaeB, Korga BCaeACTBME HE COBCEM HYETKOIr0 MU3J10XKEeHUS
YCNOBUI 3aKJIlO4EHHbIX A0roBopoB bbiBaeT 3aTPyAHNTESIbHO YCTAHOBUTb UX
NEeNCTBUTENIbHOE coaep)KaHune, Luesb, MOAJIMHHBIA CMbIC UKW Oa)Ke onpeaennTb Bua
CaMoro AoroBopa. TO BbI3bIBAET CMOPblI MEXAY CTOPOHAMU NMPU UCTMONHEHUN TAKNX

[ OroBOPOB, B YaCTHOCTWN YCTAHOBJIEHUM NMpPaB 1 06893aHHOCTEN, a Tak>XXe BO3JI0XKEHWUN
OTBETCTBEHHOCTM 3a UX HapylweHne. B nogobHbIxX cnyyasix 3akKoH HagensieT cynebHole
OpraHbl NPaBOM TOJIKOBaHUS AOroBopa, KOTOPOE SAIBNAAETCSA HOBbIM ANSA ['pa>kAaHCKOro
Kodekca.

Hapsigy ¢ cuctemMaTMKOW OOroBOPHbIX OTHOLLIEHMA MO X TUMNam AOroBOpPbI
KJacCuuumnpyoTcs nNo BuaaM B 3aBUCMMOCTU OT UX LOPUANYECKNX 0CODEHHOCTEN.



OCHOBHble BUOOBbIE MPU3HAKWN LOrOBOPOB Tak)Xe Ha3BaHbl B HOpMax 'K 1 MoryT ObITb
NPUCYLLN KaK 0OroBopaM BCeX TUMOB, TakK U JINlb HEKOTOPLIM U3 HUX. Buagosble
0CODEHHOCTN Ne)xaT B OCHOBe nojapasfeneHns 40roBopoB Ha BO3Me3aHble U
be3Bo3Me3Hble, peasibHble U KOHCEHCYaJsibHble, @ Tak>Ke NO3BOJIAIOT BblAENINTb
[0roBopbl C rpakaaHaMmu-notTpebutenamu, B nosib3y TpeTbero amua u
npenBapuTenbHbIN [orosop. ECTe 1 6onee YacTHble BUAOBbIe 0COOEHHOCTU A0r0BOPOB,
CBSAI3aHHble, HanpuMep, € UX PopMon (MUCbMEHHbIE U YCTHbIE), CPOKaMN NCTMOJIHEHNS
(onnTenbHbIE N pa30BbIE).

BnpoBsasa xapakTepucTmka 00roBopa MOXKET CyLLeCTBEHHO BJIMATL Ha ero cogep>xaHume u
npaBoOBYIO perjlaMeHTauunto.
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. [Ansa HeKOTopbIX A4OrOBOPOB YCTAaHOBJ/IEHA perncrtpaynsa y4eTHoro,

NMHPOPMALMOHHOI0 UM NHOMO XapakKTepa, He BAuALWaa Ha MOMEHT 3aKJ/Ilo4YeHnsd
porosopa. T

Kpome [OoroBopoB MeHbI, fapeHns, 0 COBMECTHOW AeATesIbHOCTU, Koraa hopMa
Topros HenpurogHa. T

C3 P®. 2005. Ne 30 (4. 1). Ct. 3105. T

C3 P®. 1994. Ne 34. C1. 3540. T

C3P®.1995. Ne1.CT1.3. T

C3 P®. 1996. Ne 1. CT. 6. T

PacTop>XeHne [orosopa nHorga MMeHyeTCs B 3aKOHO4aTeNIbCTBE OTKa3oM OT
porosopa. T

NMocTaHoBneHue MNpe3ngnyma BAC PO o1 04.03.1997 N 1654/96. T



